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Dept. of Labor Clarifies Guidance on Leave Protection for Siblings Under FMLA
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[Caregiving Listserve] from the National Alliance for Caregiving

Department of Labor Clarifies Leave Protections for Some Siblings Under FMLA

There are over one million aging caregivers caring for adult relatives with disabilties.
When aging parents are no longer able to provide care, siblings frequently take over
the primary caregiving role. However, there has been a great deal of confusion about
their eligibilty for leave protections under the Family and Medical Leave Act (FMLA)
during this transition. In general, FMLA does ot currently cover siblings. Over the past
year the National Council on Aging, Sibling Leadership Network, and other
disabilty partners worked with the Department of Labor to issue new guidance
clarifying eligibiity for this population of caregivers. Learn more about the new
guidance, and check out the fact sheet on FMLA
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The Sibling Leadership Network (SLN) is excited to announce that the Department of
Labor has clarified when siblings may be eligible to take job-protected leave under the
Family and Medical Leave Act (FMLA)! In two updated Fact Sheets 288 and 28C and a
FAQ, the department describes the situations when sibs may be protected. For the first
time, the Department has included siblings among those eligible for FMLA job-
protected leave under certain circumstances.

As you may have heard, siblings are not explicitly included in the law. At the SLN, we
have heard from you about the problems this creates for our families. Even a member of
our own board ran into this barrier when she tried to take leave to care for her brother
The FMLA entities eligible employees of covered employers to take unpaid, job-
protected leave for their own health or to care for a family member, including to care for
the employee’s spouse, child, or parent who has a serious health condition. Sibling are
not listed.

However, the Department of Labor expands on those definitions in ts fact sheets and
frequently asked questions. Specifically it includes instances when someone may be
acting in loco parentis, or “in the place of a parent.” After hearing from the SLN and other
disability advocates. the Department of Labor agreed to clarify that siblings may meet
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Miscellaneous Questions
(Q) T am a caregiver for my brother who is not able to take care of himself. Can I take FMLA leave for his care?

Maybe. FMLA leave to care for a relative is generally limited to caring for a spouse, son, daughter, or parent. An eligible employee
standing in loco parentis to a sibling who is under 18, or who is 18 years of age or older and incapable of self-care because of a
mental or physical disability, may take leave to care for the sibling, f the sibling has an FMLA-qualifying serious health condition.

(Q) Can my FMLA leave be counted against me for my bonus?

Under the regulations, an employer may deny a bonus that is based upon achieving a goal, such as hours worked, products sold or
perfect attendance, to an employee who takes FMLA leave (and thus does not achieve the goal) as long as it treats employess
taking FMLA leave the same as employees taking non-FMLA leave. For example, if 2n employer does not deny a perfect attendance
bonus to employees using vacation leave, the employer may not deny the bonus to an employee who used vacation leave for a
FMLA-qualifying reason.

Example:

Sasha uses 10 days of FMLA leave during the quarter for surgery. Sasha substitutes paid vacation leave for her entire FMLA absence.
Under Sasha’s employer's quarterly attendance bonus policy, employees who use vacation leave are not disqualified from the bonus
but employees who take unpaid leave are disqualified. Sasha's employer must treat her the same way it would treat an employee
using vacation leave for a non-FMLA reason and give Sasha the attendance bonus.

(Q) My medical condition limits me to a 40 hour workweek but my employer has assigned me to work eight hours of
overtime in a week. Can I take FMLA leave for the overtime?

‘Yes. Employees with proper medical certifications may use FMLA leave in lieu of working required overtime hours. The regulations
clarify that the hours that an employee would have been required to work but for the taking of FMLA leave can be counted against
the employee’s FMLA entitiement. Employers must select employees for required overtime in a manner that does ot discriminate
against workers who need to use FMLA leave.

(Q) Can I use my paid leave as FMLA leave?

Under the regulations, an employee may choose to substitute accrued paid leave for unpaid FMLA leave if the employee complies
with the terms and conditions of the employer's applicable paid leave policy. The regulations also clarify that substituting paid leave
for unpaid FMLA leave means that the two types of leave run concurrently, with the employee receiving pay pursuant to the paid
leave policy and receiving protection for the leave under the FMLA. If the employee does not choose to substitute applicable accrued
paid leave, the employer may require the employee to do so.

Example:

Neila needs to take two hours of FMLA leave for a treatment appointment for her serious health condition. Neila would like to
substitute paid sick leave for her absence, but her employer's sick policy only permits employees to take sick leave in full days. Neila
may either choose to comply with her employer's sick leave policy by taking a full day of sick leave for her doctor’s appointment (in
which case she will use 2 full day of FMLA leave), or she may ask her employer to waive the requirement that sick leave be used in
full day increments and permit her to use two hours of sick leave for her FMLA absence. Neila can also take unpaid FMLA leave for
the two hours.

(Q) How do collective bargaining agreements (CBAs) affect the FMLA Regulations?

‘An employer must observe any employment benefit program or plan that provides greater family or medical leave rights to
employees than the rights established by the FMLA. Conversely, the rights estzbiished by the FMLA may not be diminished by any
employment benefit program or plan. For example, a provision of a CBA which provides for reinstatement to a position that is not
equivalent because of seniority (e.g., provides lesser pay) is superseded by FMLA.

Prohibited acts

(Q) What happens if I am mistreated for taking FMLA leave or if I am denied FMLA leave?

‘Your employer is prohibited from interfering with, restraining, o denying the exercise of FMLA rights, retaliating against you for filing
2 complaint and cooperating with the Wage and Hour Division (WHD), or bringing private action to court. You should contact the
WHD immediately if your employer retaliates against you for engaging in any of the legally protected activities. For additional
information, call our toll-free information and helpiine, availzble 8 .m. to 5 p.m. in your time zone, 1-866-4-USWAGE (1-866-487-
9243).




